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The terms fee simple, leased fee, leasehold, and subleasehold, are clearly defined.  There is no need for 
new definitions.  While it is true some appraisers don’t understand, or don’t want to understand, the 
definitions, there is nothing wrong with the definitions.  In the words of Upton Sinclair, “It is difficult to 
get a man to understand something, when his salary depends on his not understanding it.”   However, 
you would muddle matters even more if you were to change the existing definitions.   

 

This whole ruckus is a simple matter being made quite complicated and potentially disruptive to clients 
and the public in general. The changes suggested will, in my opinion, create conflict between Appraisal 
Foundation interpretations of these concepts, as illustrated in the USPAP (where you will find abundant 
discussion and examples of fee simple, leased fee and leasehold interests); and legal interpretations, as 
evidenced in court decisions and other publications on the topic, to include the UASFLA.   No one is 
going to default to an Appraisal Institute creation/interpretation at the expense of being out of sync 
with USPAP or UASFLA. Although this shouldn’t be a deciding factor, it is important to realize the 
suggested changes would necessitate significant rewrites of all income capitalization courses as well as 
many of AI’s traditional publications.  This is not just a matter of changing a few words in the Dictionary 
of Real Estate Appraisal and The Appraisal of Real Estate.   More importantly, it is not the Appraisal 
Institute’s role to define terms that are more legal than terms of the profession.  The courts are unlikely 
to follow any such definitions, rather relying on their own interpretations and existing case law.    Finally, 
the suggestion that we should defer to Black’s Law Dictionary, which has no defined term leased fee 
interest, is specious.  It is not the law of the land or even the definitive source of all definitions relative 
to real property.  Furthermore, if it were to be considered the final source, then we should relabel 
“market value” to “fair market value,” as that is Black’s preferred label.  Fortunately, we recognized a 
long time ago that the latter is a meaningless term, full of potential for misinterpretation.  After all, 
there is no such thing as “unfair market value.” 

 

The two primary situations in which these concepts occur most frequently are condemnation and 
property tax.  This is because in both typically it is the fee simple interest that is to be valued, and for 
very important and specific reasons.  By fee simple it is clearly meant that the valuation is to disregard 
leases, or other interests into which the whole may have been divided.  In fact, the term leased fee 
interest is specifically crafted to accommodate this concept, and does it perfectly.  How much more 
clear can one be in describing a fee simple subject to leases than “leased fee interest”?  The proposed 
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changes are the equivalent of embracing terms such as “net net net lease,” and will result in nothing but 
confusion.   

 

With respect to condemnation, “Highest and best use estimation for eminent domain is different from 
other types of appraisal analysis in this regard because of the undivided fee, or unit, rule.  ‘[T]he unit rule 
requires valuing property as a whole rather than by the sum of the values of the various interests into 
which it may have been carved, such as lessor and lessee (emphasis added), life tenant and 
remainderman, etc.  This is an application of the principle that it is the property, not the various titles, 
which is being taken.’ (UASFLA)  Because the various estates in the property must be disregarded in the 
valuation process, they must also be disregarded in estimating the property’s highest and best use.” 
[J.D. Eaton, Real Estate Valuation in Litigation, 2nd ed. (Chicago: Appraisal Institute, 1995), 127.]  It is 
indisputable that the fee (undivided) refers to the fee simple, which is unencumbered by leases or any 
other interests, and that the leased fee would incorporate leases.   

 

As concerns property tax assessment, in almost all assessment laws it is clear taxes are to be based on 
the fee simple interest.  For example, in a recently decided tax matter the Court of Appeals of the State 
of Kansas (Target v. Sedgwick County) cited sources to suggest the fee simple should assume the 
property is valued vacant and available for lease as of the sale date rather than as if leased, noting the 
former represented the fee simple and the latter the leased fee.  A similar decision was reached in 
Arizona in Life Time Fitness v. Maricopa County, et al.  There are numerous other decisions with similar 
content and intention.  The reason for establishing the assessed value in terms of the fee simple interest 
is the requirement that taxes be equitable among properties.  Assessing property based on occupancy 
would introduce the likelihood of inequitable treatments as a result of specific leases, or any leases for 
that matter.  An empty building has the same market value of the fee interest as an otherwise identical 
leased building’s fee interest  Of course, their most probable selling prices would be different, but what 
would be selling would not represent the fee interest in both situations.  

 

Citing changing definitions within the Dictionary of Real Estate Appraisal, the paper suggests a nuance 
was introduced in 1984 relating to the difference between the ownership estate and the various 
possessory interests, that this nuance was an error, and that this nuance needs to be corrected.  
However, ample evidence of the court’s interpretation and the acceptance of the current definitions 
(and nuance) could have been found had the research looked farther back in time.  The Honolulu 
Plantation Co. case, for example, dating to 1950 reveals this fact.  Furthermore, older textbooks, such as 
Condemnation Appraisal Practice (Chicago: American Institute of Real Estate Appraisers, 1973) and (see 
attached reference from a 1951 Appraisal Journal article) Babcock’s classic, The Valuation of Real Estate 
(New York, McGraw-Hill Book Co., 1932) , are replete with discussions of the concepts.   
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So, with respect to the three questions posed in the Discussion Paper, 

1. No, I do not agree with the definition proposed.  Nor do I agree with doing away with—
even if AI could—leased fee estate.  That is made even more ridiculous by retaining 
leasehold estate.   

2. N/A 
3. The best way for the Appraisal Institute to assist in ensuring that these issues are 

resolved is to advise the membership that care must be taken to determine exactly what 
question the client wants the appraiser to answer, explain that question clearly in the 
appraisal report, and then answer that question.  Just as with the misused terms, “net 
net” and “net net net,” the solution is to explain that these are often misunderstood 
and carry different meanings for different people, and that the appraiser needs to 
determine exactly how they are being used in each case and make that clear in the 
appraisal report.  

As concerns the “related questions” on page 3 of the Draft,  

1. Deductions should be considered for lease-up time, risk, and cost, just as they would be 
with a vacant building: however, if these are relatively minor they might be adequately 
handled with an adjustment to the capitalization rate.  Regardless, an explanation and 
proper market support would be needed. 

2. This question is adequately addressed in the Institute courses on the topic.  In the 
specific context of the paper, however, emphasis should be given to the importance of 
the comment on page 334 of The Appraisal of Real Estate, 14th ed., which states, “The 
concept of highest and best use relates to what is done physically with real estate, and 
physical land use should not be confused with the motivation of owners or users.”  In 
other words, it is important to keep separate the concepts of market value and value in 
use.  Highest and best use would not be applicable in a value in use assignment but it is 
always critical to a market value appraisal. 

3. Selection of comparable sales should be driven by the physical highest and best use 
conclusion.  However, as with the comment above, focus is on the physical real estate 
not on the business being conducted in the real estate. Furthermore, as explained in the 
Appraisal Foundation’s Advisory, Identifying Comparable Properties, “similar does not 
mean identical, but means having a resemblance.” 
 
With respect to sale-leasebacks, their application in the development of capitalization 
rates is limited in the same way it is limited in their application to selection of market 
rent comparables or sale comparables.  This is clearly articulated in the 14th edition, 
page 466, where it is stated, “Since sale-leasebacks are actually financing vehicles, they 
should not be used in estimating market rent.”  They are unsuitable as sale comparables 
and capitalization rate indicators for the same reason.  This very concept is emphasized 
in the Appraisal Foundation’s Advisory, Adjusting Comparable Sales for Seller 
Concessions, where appraisers are cautioned, “Sale/leaseback transactions present 
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difficulties as comparable sales.  Such transactions are frequently financing 
arrangements in which the seller often agrees to an above-market lease rate in return 
for an above-market sale price. Due to the problems in deriving accurate market based 
adjustments for such factors, the sale may not provide a reliable indication of value.  
The appraiser may consider avoiding the comparable altogether or at least using 
extreme caution.” 

Standard 1 of the USPAP states, “…an appraiser must identify the problem to be solved, determine the 
scope of work necessary to solve the problem, and correctly complete research and analyses necessary 
to produce a credible appraisal.”  This is particularly true with respect to the terms and concepts 
addressed in the Discussion Paper; however, it is the client who picks the appraisal question to be 
answered not the appraiser.  The appraiser’s role is to be certain the problem is clearly understood, 
explained and answered.   

It is troubling but unavoidably obvious that there are some who simply do not like the definitions of the 
terms fee simple, leased fee, etc., simply because they don’t advance their particular business or cause.  
This is unfortunate.  However, the solution for them cannot be to change the meaning of the words.  To 
quote Lewis Carroll: 

 “When I use a word, “Humpty Dumpty said, in rather a scornful tone, “it means just what I 
choose it to mean—neither more nor less.” 

 “The question is,” said Alice, “whether you can make words mean so many different things.” 

 

The answer is, no, you cannot.   
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